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EIGHT HUNDRED, INC., )
)  DOR 05-12-FOF
Petitioner, )
) -
s ) CASE NO. 02-0320 CDIT 5 AL
) (DOAH)
FLORIDA DEPARTMENT OF REVENUE )
) -
Respondent | HI)
)
FINAL ORDER

This cause came before me, as Executive Director of the Florida Department of
Revenue (the Department) for the purpose of issuing a Final Order. The Administrative
Law Judge (ALJ) assigned by the Division of Administrative Hearings issued a
Recommended Order (RO or Recommended Order), sustaining the Department’s
assessment. A copy of the RO issued on the 26™ day of April, 2005, by Judge Daniel M.
Kilbride is attached to this Final Order and incorporated to the extent described herein.
On May 16, 2003, Petitioner filed his Exceptions to the RO. In response, on May 17,
2005, the Department filed a motion to strike Petitioner’s Exceptions as being untimely
filed. On May 25, 2005, th-e Department’s counsel also filed a Response to Petitioner’s
Exceptions to the RO.  On the same date, Petitioner filed a Response to Respondent’s

Motion to Strike and Motion to Excuse Untimeliness of Exception.



On May 31, 2005, the Department entered a Notice of Intent to Strike Exceptions,
unless Petitioner filed a response within fifteen days demonstrating good cause or
excusable neglect explaining why his Exceptions to the RO were not filed with the
agency clerk as required by Florida law and administrative rule. On June 13, 2005, the
Petitioner filed his Response to the Notice of Intent to Strike Exceptions.

The Department adopts and incorporates in this Final Order the Findings of Fact
and Conclusions of Law contained in paragraphs 1-16, and 18-55. Finding of Fact
contained in paragraph 17 is modified as reflected below.

The Department has jurisdiction of this cause.

RULING ON PETITIONER’S REPONSE TO THE DEPARTMENT’S NOTICE
OF INTENT TO STRIKE PETITIONER’S EXCEPTIONS

As noted above, the ALJ’s RO was entered in this case on April 26, 2005.
Pursuant to section 120.57(1)(i), Florida Statutes, and Rule 28-106.217, Florida
Administrative Code, exceptions to findings of fact or conclusions of law contained in a
RO must be filed with the reviewing agency within fifteen days of the entry of the RO,
which would have required the exceptions to be filed by 5 p.m. on May 11, 2005.
Nevertheless, the Petitioner faxed his exceptions to the Department at 3:54 p.m. on May
16, 2005, five days beyond the deadline. An original signed copy of the exceptions was
delivered by overnight courier to the Department on May 17°.

The Petitioner’s assertion in his filing that, “{tJhese exceptions are timely in that
they are being filed within fifteen days of the proposed order, plus five days for mailing”,
s irrelevant for two reasons. First, the exception was faxed, not mailed, so the five day
mailing rule would not apply. Second, even if Petitioner had mailed the exceptions,

Florida Administrative Code Rule 28-106.217(3), specifically states that no additional



time shall be added to the time limits for filing exceptions or responses to exceptions
when service has been made by mail.

Florida Administrative Code Rule 28-106.103, addresses situations when service
is made by fax. It provides that when service is made by facsimile telephone
transmission, no additional time for the computation of time will be added. The filing
date for an electronically transmitted document is the day the agency clerk gets the
complete document. (Rule 28-106.104(9), FAC). Therefore, the document would have
had to have been faxed May 11, 2005 to be timely.

Although Florida Administrative Code Rule 28-106.103, grants an additional
business day when delivery is by overnight courier, even assuming Petitioner had not
faxed a copy of the Exceptions to the Department, Petitioner’s original overnighted copy
was still received five days late.

Petitioner has thus waived his right to submit Exceptions to the RO in this
proceeding, unless a basis exists for excusing the late filing on grounds of inadvertence,
mistake, excusable neglect or other sufficient legal cause. See. e.g. Hamilton County

Board of Countv Commissioner v. State of Florida Department of Environmental

Protection, 587 So. 2d 1378, 1390 (Fla. 1% DCA 1991). Therefore, in response to the
Respondent’s Motion to Strike Petitioner’s Exceptions as untimely filed, the Department
issued a Notice of Intent to Strike Exceptions on May 31, 2005. In this Notice of Intent
to Strike Exceptions, Petitioner was directed to show cause why the Exceptions should
not be stricken due to the belated filing with the agency clerk.

In an affidavit attached to Petitioner’s Response to Notice of Intent to Strike

Exceptions, Petitioner testified he was out of town at hearings on April 28 and 29, 2005.



The following day, Petitioner departed for Canada and remained there until May 10,
2005. On May 11, 2005, Petitioner attended a trial. The Petitioner testified that his
office could not provide the exact date when the RO was received. However, given that
the RO was mailed, it is not unreasonable to assume it took two or three days to reach
Petitioner. This would have had the RO being received on April 28 or 29, 2005, dates
during which Petitioner was out of office. Given the affidavit and facts stated therein,
Petitioner has met his burden in establishing excusable neglect, thus allowing his
exceptions to be considered in this final order.
STATEMENT OF THE ISSUE

The Department adopts and incorporates in this Final Order the Statement of the

Issue in the RO.
PRELIMINARY STATEMENT

The Department adopts and incorporates in this Final Order the Preliminary

Statement in the Recommended Order as if fully set forth herein.
FINDINGS OF FACT

The Department adopts and incorporates in this Final Order the Findings of Fact

in the Recommended Order as if fully set forth herein.
RULING ON PETITIONER’S EXCEPTIONS

Section 120.57(1)(k), Fla. Stat. provides, “An agency need not rule on an
exception that does not clearly identify the disputed portion of the RO by page number or
paragraph, that does not identify the legal basis for the exception, or that does not include

appropriate and specific citations to the record.”



Although Petitioner filed a document titled “Exception to Recommended Order”,
the Department does not rule on the exceptions in paragraphs 1-3, 5, 6-10, 12-34, 37-43,
45, 46, and 48 because they fail to identify clearly the disputed portions of the RO by
page number or paragraph and do not include appropriate and specific citations to the
record. Likewise, pursuant to section 120.57(1)(k), Fla. Stat., the Department does not
rule on the Petitioner’s exceptions in paragraphs 35, 44, 47, and 49 because they do not
identify the legal basis for the exceptions, and do not include appropriate and specific

citations to the record.

Ruling on Petitioner’s Exception Paragraph 4

Petitioner attempts to have the agency reweigh evidence presented and ruled on
by the ALJ. However, an agency reviewing a DOAH Recommended Order may not
reweigh the evidence, resolve conflicts therein, or judge the credibility of witnesses, as
those are evidentiary matters within the province of the administrative law judge as the

trier of the facts. Martuccio v, Dept. of Professional Regulation, 622 So. nd 607, 609

(Fla. 1® DCA 1993); Heifetz v. Dept. of Business Regulation, 475 So. 2" 1277, 1281

(Fla. 1% DCA 1985). Therefore, Petitioner’s Exception in paragraph 4 is rejected.

Ruling on Petitioner’s Exception Paragraph 11

While the Petitioner in paragraph 11 cites the specific paragraph of the RO he 1s
excepting, Petitioner again impermissibly attempts to have the agency reweigh evidence
presented and ruled on by the ALJ. For the same reasons cited in Petitioner’s Exception

Paragraph 4 above, the Petitioner’s Exception Paragraph 11 is rejected.

Ruling on Petitioner’s Exception Paragraph 36




[n this paragraph, Petitioner asserts that relevant information (ie. the destruction
of records) was simply not addressed in the Final Order. However this statement is
incorrect. The ALJ in ruling on the Petitioner’s motion to strike the audit in its entirety,
addressed in depth the Respondent’s record retention policy of keeping DR-15s for five
fiscal years from date received (page 7 of the Preliminary Statement). Despite the fact
that certain DR-15s were destroyed due to age, the ALJ specifically ruled that the
downloads from the DR-15s contained the actual information provided by the Petitioner,
and were not merely summaries of data. For that reason, the information used by the
Respondent to reconstruct revenue records and to assess taxes, were acceptable
(paragraph 42 of the RO).  There is competent substantial evidence on the record to
support the finding of fact. Petitioner’s exception is rejected

Ruling on Recommended Order Finding of Fact Paragraph 17

Paragraph 17 of the RO states that David L. Schultz was the authorized
representative of Respondent. However, the record clearly reflects David Schultz was the
authorized representative of the Petitioner (Exhibit 8 - David Schultz deposition dated
March 17, 2003, p.13-15; Composite Exhibit 1- David Schultz Power of Attorney dated
1/9/96). Therefore, “Respondent” is changed to “Petitioner” in the first sentence in
paragraph 17.

CONCLUSIONS OF LAW
The Department adopts and incorporates in this Final Order the Conclusions of

Law contained in the Recommended Order as if fully set forth herein.

Based on the forgoing, it is,



ORDERED that the Recommended Order as modified, is adopted and attached below and
that Department’s assessments as set forth in the Notice of Reconsideration dated
November 16, 2001 are upheld. These assessments total $84,578.85 for sales and use tax
and penalty, plus $34,564.31 in interest through November 7, 2001. Interest continues to
accrue at $15.79 per day through the postmark date of payment. The assessment also
includes surtax and penalty in the amount of $7, 547.67, plus $3,152.16 in interest
through November 7, 2001. Interest thereon continues to accrue at $1.44 per day through

the postmark date of payment.

DONE AND ENTERED in Tallahassee, I.eon County, Florida this / ?-HL

day of 3’% , 2005.

STATE OF FLORIDA
DEPARTMENT OF REVENUE




CERTIFICATE OF FILING

[ HEREBY CERTIFY that the foregoing FINAL ORDER has been filed in the official

records of the Department of Revenue this yof TTialu ’ , 2005.

Any party to this Order has the right to seek judicial review of the Order pursuant to
Section 120.68, Florida Statutes, by filing a Notice of Appeal pursuant to Rule 9.110
Florida Rules of Appellate Procedure, with the Clerk of the Department of Revenue in
the Office of the General Counsel, Post Office Box 6668, Tallahassee, Florida 32314-
6668, and by filing a copy of the Notice of Appeal accompanied by the applicable filing
fees with the appropriate District Court of Appeal. The Notice of Appeal must be filed
within 30 days from the date this Order is filed with the Clerk of the Department.

Copies furnished to:

Daniel M. Kilbride, Administrative Law Judge
Division of Administrative Hearings

The DeSoto Building

1230 Apalachee Parkway

Tallahassee, FI. 32399-3060

Thomas F. Egan, Esquire

Law Office of Thomas F. Egan, P.A.
204 Park Lake Street

Orlando, Florida 32803

Jarrell A. Murchison, Senior Assistant Attorney General
John Mika, Assistant Attorney General

Office of the Attorney General

The Capitol-Plaza Level 01

Tallahassee, Florida 32399-1050

J. Bruce Hoffmann, General Counsel
George Hamm, Assistant General Counsel
Department of Revenue

204 Carlton Building

Tallahassee, Florida 32314-6668



Jim Zingale, Executive Director
Department of Revenue

104 Carlton Building
Tallahassee, Florida 32399-0100
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PETITIONER’S EXCEPTIONS TO RECOMMENDED ORDER. FINDINGS
OF FACT AND CONCLUSIONS OF LAW

Petitioner, Eight Hundred, Inc., by and through its undersigned counse!, and pursuant 1o this
court's order directing that Exccptions to the Recommended Order be filed, hereby submits the
following exceptions to the Recommended Order, findings of fact and conclusions of law.

Findings of Fact

L. The Proposed Order contains findings of fact and conclusions as 10 facts that are

presumptions, and unsupported iz the record. The findings of fact do not support the conclusions

of law.

2 These exceptions are timely in that they arc being filed within fifteen days of the date

of the proposed order, plus five days for mailing. -

3. The proposed order finds that the business of Petitioner consisted of snack bar sales

and not rental income. The finding that Petitioner operated snack bars, not rentals is based on the

assumption of the auditor, and not on any evidence heard by the court. Rental income is taxed at 2

different rate and is subject to exceptions. All persons with knowledge of the conduct of chanty
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agents. koweves, described tae busiress operztions of vending machire and scack tar operzions”™.
The Court interprets this io mean that Peditioner was paysically ruming or gmploy—g peTsonsionn
the seack bars. There is o evidence of this. In fact in paragraph 43, the president of Peritioper
clearly denies operating snack bars. The record evidence supports this statemen: by Peirloner’s
president.

5. The Florida Department of Revenue did not respond or reply to Petitioner’s request
for review of its sales tax payments for the lease to charities, except through the subsequent
indictment of the Petitioner in 1995 for fatlure to pay sales taxes.

6. On or about November 1995, Eight Hundred, Inc. f/k/a Pondella Hall for Hire, weas

put out of business by the State of Florida through the imposition of a court ordered injunction and

criminal indictment, all assets and all business records of the corporation were seized on November

7, 1995,
7. In paragraph 9 of the Recommended Order the Court finds that 21l business and

banking records of Petitioner were seized on November 7, 1995. Actually, the evidence before the

court was that records from two locations of Petitioner were seized by the Respondent by search

warrant, one year earlier in 1994. Petitioners inability to maintain its records, (para. 330) is excused

due to the seizure by the Respondent of the records petore the andit. The Recommended Order uses

the date in 1995 to allege that Petitioner had al] relevant business records in its possession at all imes

prior to 11/7/95. This ts incorrect.
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investigation. The proposed order aisa ignores these events.

9. Attached 1o these exceptions is the opirion of the Florida [ifth District Court of

Appea! Case No. 5D04-1405; Eight Funcred. Et Al v. State of Florida, 30 Fla.L.Weekly D 500 (Fla.

s%DCA March 9, 2005). In that opinion the 5*® DCA clearly finds that Petitioner’s DR-15's were
seized in Lee County and have not been returned. While DOR may not be in possession of the DR~
15's, neither in Petitioner.

10. On July 18, 1994, the Department of Revenue issued a Notice of Intcmt to assess
taxes to Eight Hundred, Inc., to which the Pet:tioner filed a written request for an informal
conference

11.  The failure of Respondent torespond to Petitioner’s request for an '
informal conference in July 1995, paragraph 8, 1s a signiﬂc'ant event and not to be glossed aver as
occurs in the Recommended Order. The Informal Conference is 2 right of the Petitioner and
Respondent’s faiiu:e-to provide this significantly affected Petitioner’s ability to present DR-15's In
a timely manner. After July 1995 all of Petitioner’s records were seized on November 7, 1995. It
is mere conjecture for the Court to find that it is Pctitiqner’s failure to provide all DR-15' s during
the audit. These records were p;ovided and then destroyed by Respondent.

12.  The testimony of the auditor in this matter, Paul Crawford, who calculated the

(V3
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13.. The Respondent either infentionzlly or 5y serencipity denied Peddoner the right of
2 informal conference and only prosecuted the assessment once Pertioner's records were se1zed

2 Pesitioner was czippled.
Denial of Due Process

14.  The sales tax auditor was not aware of these prior seizures, nor were these business
records available to Petitioner to assist in the audit.

15.  The taxpayer never received this Notice or the copy of the taxpayer bill of rights unti
after it was acquitted of all criminal charges, relating to the failure to collect and pay sales in 2000.

16.  On March 15, 2000, Petitioner filed & letter of protest of the audit finding after
receiving the Notice of Tax Assessment. This protest letter is the inception of this proceeding.
‘Therefore there is a correct presumption that Petitioner fziled 10 receive notice within the normal
course of business after the November 7, 1993 seizures.

17. Al docume;nts used by the Florida Department of Revenue, in support of its audit
figures, including records as to the criminal investigation and records of communication, were
destroyed by the Florida Department of Revenue, at or before the time it provided Petitioner Notice

of the Tax Assessment.

18.  Paul Crawford, in his audit, assumed that all revenues derived from sales were sales

of gaods and other items in snack bar operations.

4




F?DM :

FAX NO. @ 4078451894 May. 1€ 2085 @4:87FM
> Toom Hemeed ar Sowed In IR TN SIAITS SO0 SIS, erovifes D M
O ez w3 S R e Do 2I 200D 21T £ ST l2r Somimo D=y

period wzs = For re== mrome Tor st of sack s p—e o B

20.  Durrs voir Cire of this witness for the Tiarida Degermment ef Revenre, ceunsel for
the Stzte of Florids admitted %o tke court that he had copies of tha svtposmed docirents in his
passession, tur ke would not provide them or allow for their introdzcdon.

21, Those docrnents show that in 1995, during the time of the assessment and when the

-
-

Petitioners request for informal conference was pending, the Floridz Department of Revenueand the
Office of Statewide Prosecution entered into an agreement that the Department of Revenue would
cease all future actions, including any response to the requests of Petitioner for hearing and review
of tax payments until criminal prosecution was over (Vol. IIL, p. 354).

Conclusions of Law

22.  The proposed recommended order excludes and disregards all violations of the law

by the Resporndent. These include notable laws that should govern the Respondents conduct.

231 Florida law, specifically Section 713.015, Fla. Stat. (1993) provides taxpayers cxpress

guaranteed rights with regard to their treatment by the Department of Revenue and places on the

Department of Revenue obligations of compliance. This Section is described as the taxpayer bill of
rights.

24.  These rights are guaranteed to Florida taxpayers in the Florida Statutes and

Departmental Rules in Section 213.015 (1995). including the petitioner. Among those rights is the

right to be informed of pending actions, the right to_seek prompt review through formal or informal

P&
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26.  Florica law, dealing with 2cministration of sales tax returns, ailows the Tlenidz
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Department of Revenus to estabiish forma! and informal conference procedures for resoluton ©

I\J
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disputes relating to the assessment, interest and penalty of taxes. This is provided in Secdon 213
Fla Stat. In June, 1995, Petitioner requested such an informal conference. Tte Depertment ol
Revenue acknowledged this request and refused to provide Petitioner with such a conference.

7. Pursvant to the provisions of Section 213.21, Fla.Stat, unless and vntl the State of
Florida allows for an informal conference, the statute of limitation applies to initial assessment and
is tolled for assessment of penalties and interest. The Department of Revenue knowingly and
intentionally viclated Florida law govemning informal conferences.

Tax on Concession Stands in Halls

28.  Section212.031, Fla.Stat,, provides various exemptions for the collecion of sales tax.

Among those are set out in subsection 1Q that provide a sales tax privilege for

Leased, subleased, licensed, or rented to a persou providing food and drink
concessionaire services within the prcmiSCS of a convention hall, exhibition hall,
auditorium, stadium, theater, arena, civic center, performing arts center, publicly
owned recreational facility, or any business operated undera permit issued pursuant
to chapter 550. A person providing retail concessionaire services involving the sale
of food and drink or other tangible personal property within the premises of an
airport shall be subject to tax on the rental of real property used for that purpose, but
skall not be subject to the tax onany license to use the property. For purposes ofthis
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hall, exhibition hall, audiorium, stadiur, thezer arena, civiccenter, periormingass
center, or publicly owned recreational facility, during an event at the facility, to be
used by the concessionaire ® szil souvemts, noveltes, or other event-relarec
products. This subparagrach appiles only ¢ that portion of the rental, lesse, or
license payment which is basec on 2 peresniaze o7 sales and not base< on a fixed
price.

30, Section 212.031, Fla Star., amended and clarifies the previous provisions of Secton

212.031, Fla.Stat. which was in effect during the years 1950 through 1995. The same subparagraph

Section 212.031(10), Fla.Stat.. (1993) of the exemption provides the following,

Leased, subleased, or .rented to a person providing food and drink
concessionaire services within the premises of a movie theater, a business opcrated
under a permit issued pursuant to chapter 550, or any publicly owned arena, sports
stadium, convention hall, exhibition hall, auditorinm, or recreational facility. A
person providing retail concessionaire services involving the sale of food and drink
or other tangible personal property within the premises of an airport shall be subject
10 tax on the rental of real property used for the purpose, but shall not be subject to
the tax on any license to usc the property. For purposcs of this subparagrapt, the
term “sale” shall not include the leasing of tangible personal property.

31.  Eight Hundred, Inc. paid tex on the rentals to a food and drink concessionaire of

property used during the bingo games. Such taxes wee wrongly collected and wrongly charged.

39 During these years, Eight Hundred. Inc. paid taxes on rent paid by charities for use

of the hall. Duringthe audit, it was revealed to the Department of Revenue that Eight Hundred, Inc.,

fk/a Pondella Hall for Hire, Inc., had rentcd its hall 0 charities and other corporations thatare 501c

qualified. Rent from these corporations is not subject to tax. Nonetheless, such tax was collected.
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precludas furtker tzxaton. on the subisases by Paviriozer, because Florida law exprassly crovides
that tne Department of Revenue is prohibited fom gyremicing taxes. That is, it can tax, oz on2
viece of property, only one rental tax for z certmin period. This is set out in Section
212_031(13}(-2)@)(}:), Fia.Stat., (2001) which provides,

(2)(2) The tenant or person actually occupying, using, or entitled to the use of any
property from which the rental or Heense fes is subject to taxation under this section
shall pay the tax to his or her immediate 1andlord or other person granting the right
to such tenant or person to occupy or use such real property.

(b) It is further the intent of this I egisleture that only one tax be collected on the
rental or liccase fee payable for the occupancy or usc of any such property, that the

tax so collected shall not be pyramided by a progression of ransactions, and that the
amount of the tax due the state shall not be decreased by any such progression of

transactions.
34.  The proposed order also disregards the tesumony of both experts for the Respondent

and Petitioner as to the exception to the taxcs an rentzl income-
Pyramiding of Taxes

35. Experts for both parties, Mr. Crawford and Mr. Rabazinski, agreed that if the revenue

for which taxes are being assessed are rents, and these rents are oo subleases, sales tax cannot be

assessed on these revenues, since that would be pyramiding. Because Eight Hundred, Inc. paid taxes

on the rental of the propertytoa {andlord, it cannot be taxed again for its sublet of the same premises

to third parties. Such matters were brought up during the course of the audit and under Florida law,

Section 212.031, Fla.Stat.
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37, Tlaridalaw permits zlaxpayerto claima rafund urcer Two pravicicne. Under Seclion

212.05%, Fla S 2t a taxpaycr may file fora refund by fiiine 2 Deperiment o Reve=us Tor=m 25 with

the =.orida Degertmen: cf Revenue. Altcnatively, under Section 212.12{€)(c)3-2., iz .Star, (2002)

a taxzaver is extitled to 2 refumd during the cowrse of an audit Thef section Trovides,

A taxpayer is eatitled, both in connection with a1 zudit and in connection
with an application for refund filed independently of any audit, 10 estaplish the
amount of any refund or deficiency through statistical sampling when the taxpayer’s
records, other than those regarding fixed assets, are adequate but voluminous.
Alternatively, a taxpayer is entitled t0 establish any refund or deficiency through any
other szmpling methed 2greed upon by the taxpayer and the department when the
taxpayer's records, other than those regarding fixed assets, are adequste but
voluminous.

38.  This audit was initieted in this case as part of 2 criminal investigation, which resulted

in the acquittal of Petitioner of all charges. Because of the seizure and destruction of many of
Petitioner’s tax records, at this tme, Petitioner is unable to liquidate the amount of the refund.

39.  One cannot avoid the elephant that has been sitting in the hearing room during these

praceedings. In addition to the intentional destruction of records and the refusal of counsel to

producs them, the State of Elorida has made a continuing effort, over the course of nine years 10

frustrate, interfere and hamper all efforts by Petitioner to address its problems and have 2 full and

fair hearing of these legal issues.

40.  Asrecentlyasafew weeksago, the Fifth District Court of Appeals, in the ¢ase, Eicht

Hundred. Inc.et.al v, State of Florida, 30 Fla.L. Weekly D500 (Feb. 18, 2005, 52 DCA) ruled that

e
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Inc. v. Croft, 844 So.2nd 656 (Fiz. 5~ DCA 2003), Poncella Hall for Hire. Inc. v. Citv ef St Cloug,

%37 So.2nd 510 (Fla. 5* DCA 20003); Eight Cundred. Inc. v. State of Florida, 781 S0.2nd 1 137{Fla

5% DCA 2001). In each case, the State of lorida has refused.
4].  These casesarc merely progeny of the Fiorida Supreme Court decision in the £ lorida

Department of Legal Affairs v, Bradenton Grou. [nc. 727 So.2d 199 (Fla. 1998), wherein the court

ruled that the initial seizure of all business records in 1995 by the Office of Statewide Prosecuticn
and the Florida Deparmment of Revenae was illegal ab initio. Weare still facing issaes of desroyed,
concealed and lost business records of the Petitioner, wha is trying to canduct litigation.

47, Astheaudit, the destruction of the DR-15's is without any reasonable excuse. Florida
lawv is clear that Respondent DOR must authenticate the original DR-15's from which the summary
DR-15's are compiled, “proof of which shall be filed with the court”. §90.956, Fla_Siat. Respondent

DOR has not offered proof or notice of authentication. Johnson v. State, 856 So0.2d 1085 (Fla. 5®

DCA 2003); Bowmarv. Fidelitv, 466 S0.2d 344 (Fla. 39 DCA 1995).

43, Florida law is also clear that Respondent DOR must produce copies of the original

DR-15's to 800, Inc., upon request. §90.956,F.S. On April 25,2002, Eight Huadred, Inc. filed 2

secand request to produce the original DR-15's. At the hearing a subpoena was issued, a witness

appeared to simply testify that at some time all records were destroyed, but she co v1d not say whether

10
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concerming summaries. Batlemento V. Deove Fonmzzin, e, $93 S0.2d 234,240 (Fia. SSDCA 1981).
From the testimony, it is cjear that the summaries tha? Respancem: DOR relles upon are noticentical
documents to the ariginal DR-15's. There are issues 2510 1zlephone income, the purchase versas the
manuvfacture ;Jf the peker machines, and typo grarhical erress. Toere exists simply no means to venfy
the DR—!_S summaries offered by Respondent DOR, how the income was itemized and the ike.
43, The testimony of Paul Crawford, auditor for DOR, makes clear that the onginal Dr-

15's are necessary. Itisadenial of due process for Petitioner 800, Tnc. to have evidence introduced

against it, in contravention of §90.956, F.5. Public Health Trust v. Valcin, 507 So.2d 596 (Fia.

1987), and have destroyed those records during the course of the litigation.

46. DOR’s actions, even in the absence of bad faith, are in contraventioﬁ of the Flonda
Taxpayers Bill of Rights. No destruction of audit materials, and no refusal to rewrn Petitioner’s

business records is acceptable. In 1998, the Florida Supreme CourtTuled the seizure of those records

illegal, and seven years later, the Fifth District Court of Appeals is still ordering the return of records.

47.  Ifitis policy for Respondent DOR to destroy original documnents afier a set period

of time, DOR should not be allowed to introduce summuries in this matter. This is because

according to the letters that were not admitted into evidence, and also destroycd by Respondent,

the Statewide Prosecutor’s Office specifically requested that DOR refrain from prosecution of 800,

Inc. for alleged civil tax infractions. As such, DOR had the duty to maintain any and all original

documents pending decision to prosecute 800, Inc. ata fumre date. DOR did not do this.

11
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verify -he acmiracy of the summaries against t=2 ofginzis. Aldsichv Reche Bionadical, 737 Sa22

1124 (Fia. 5™ DCA 1999).
19, The strikéag of the audit at issue is appropriatz as there =xisis no criginal DR-158'sto.
vesify the accuracy and integrity of this andit. Serions questicas concerning accuracy and iniegrity

of the audit are evident from depositions in this matter.

CERTIFICATE OF SERVICE

1 HEREBY CERTIFY THAT a true and correct copy of the foregoing has been mailed by

regular U.S. Mail delivery and by facsimile transmission this 16th day of May, 2005 to: John Mika,

Esq., Assistant Attorney General at (850) 488-5865, Deparment of Legal Affairs, PLO1, The Capital,

Tallzhasses, FL 32399-1050 and by overnight delivery and Facsimile transmission ta Bruce Hoffman,

General Counsel, Department of Revenue at (850) 488-7112 , 204 Carlton Building, Tallahassee,

Tlorida 32399-0100.

-

. -
[lihe = //_

Thomas F. Egan, Esq -
Fla. Rar. No.: 569895
THOMAS F. EGAN, P.A.
204 Park Lake Street
Orlande, FL 32803
(407) 849-1055
Arnomey for Petitioner,
Eight Hundred, Inc.
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Thomas F. Egan of Thomas F. Egan, P.A,,
Grlando, for Appeilant. .

Na Appearance for Appellee.

MONACO, J.
This case in a number of different iteraticns has keen a frequent visitor to this
court.t Fondeila Hall for Hire, Inc., n/kia Eight Hundred, Inc. (*Eight Hundred”), and the

other appellants in this appeal have been acquitted of all criminal charges acainst them,

' \iarious interrelated cases have been reviewed by this court over the years.
See Fondella Hall for Hire, Inc. v. Lamar, 866 So. 2d 719 {Fla. 5" DCA), review demec{fr{
879 So. 2d 623 {Fla. 2004); Pondelfa Hall for Hire, Inc. v. Lamar, 860 So. i.d 19 (Fla. S .
OCA 2003); Pondella Hall for Hire, inc. v. Croft, 844 So. 2d 696 (Fla. S _DCA 2003):
Pondella Hall for Hire, Inc. v. City of St Cloud, 837 So. 2d 510 (Fla. = F]CA 2093),
Eight Hundred, Inc. v. State, 781 So. 2d 1187 (Fla. 8™ DCA 2001). See also, Dep't of
Legal Affairs v. Bradentan Group, Inc., 727 So. 2d 199 (Fla. 1988).
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Eg¢nt Hundrec’s predecesscr wes 3 Susiness diat cperated Binge hals in seseral

counites.” As a result of a muit-county criminal mvesdgation, state and lccai autheres

tn

eized Eight Rundred's personal property, and scught {0 enjein # from coerziing =ingo

(@)

cames at vafious locaticns. Numercus criminal charges, as well as ferziture and RICC
acdans, were brought against Eignt Hundred’s predecasscr, none of which appear %o te
currently pencing. After giving Eight Hundred many cppartunities to descrite the items
of property with greater specificity, the trial court denied the metian seeking return ¢f the
property with preiudice as “legally insuificient,” finding that the properiy had never te=n
adequately identified by the movant. Eight Hundrad appeals thé order of ciisr-r-.issal.2

For the most part we agree with the trial judge and commend him for his patience.

. Nevertheless, Eight Hundred does éppear to have identified a few items with sufiicient

definition, and as {o those items, we reverse.

A ccurt has inherent power to direct the return of property seized fram a criminal

defendant if that property is no longer needed as evidence. See Coon v. Siste, 588 So.
2d 1079 (Fia. 1891). To be facially sufficient, a mation for the return of seized property
must allege that the property at issue was the movant's personai property, was not the
fruit of criminal activity, and was not being held as evidence. Implied in this standard is

the requirement that the defendant must specifically identify the property at issue. See

 Bolden v. State, 875 So. 2d 780 (Fla. 2d DCA 2004). In Caoon, the court ncted that the

2 \\e have jurisdiction. See Fla. R. App. P. 8.130(a)(1)(C)(1).

2

rrt—— .
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e afleged cates of the seures wer =< anc a rewm search wamant rventocry was
rciuced, the infenmaticn previced wes suSicent ‘o sadsiy zny UNCerEZinty regarcing s
precer description of the greperty scuocht. To some extent, we have the same

circumstiance here.

Frem cur review cof the recard & arzesrs that the fellowing tems were dentified
with enough particularity to permit the iial court to detzrmine whether they should be

returned to Eight Hundred:

A. Property seized in Orange County:

1. Bingo lottery drum.
2. invoices and carrespondence  actually in
passession of the Attomey Genersl's Offica.

B. Property seized in Lee County: DR-1& (sales tax
documents), to the extent that the same are in the
passession of the State and have not besn destroyed.

C. Property seized in Osceola County: Items listed in
the search warant invaatery and receipt dated March 3G,
1994,

Accordingly, we affirm the dismissal in all respects, except as to the items listed

apave. Wa remand the case to the trial court for a determination regarding whether

these items ought o be returned to Eight Hundred.

AFFIRMED in part, REVERSED in part, and REMANDED.

. PLEUS and TORPY, JJ., concur.
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Artached plezse find Respondent’s Exceptions to Recommended Order.

TEL INFORMATION CONTAINED IN THIS FACS TMILE MESSAGE IS ATTORNEY PRIVILEGED AND CONFIDENTIAL
INFORMATION INTENDED ONLY FOR TRE USE OF THE INDIVIDUAL OR ENTITY NAMED ABOVE.IF THIEREADER
OF TEIS MESSAGE ISNOT THE INTENDED RECIPIENT, YOU AR HERERY NOTIFIED THAT ANY DISSEMINATION
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THE ABOVLE ADDRESS VIA THE U.S. POSTAL SERVICE. THANK YOU.
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